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In the case of Associated Society of Locomotive Engineers &
Firemen (ASLEF) v. the United Kingdom,
The European Court of Human Rights (Fourth Sectiomdingias a
Chamber composed of:
Mr J. CASADEVALL, President
Sir  Nicolas BRATzA,
Mr S. RAVLOVSCHI,
Mr L. GARLICKI,
Ms L. Muovic,
Mr J. SKUTA,
Mrs P. HRVELA, judges
and Mr T.L. EARLY, Section Registrar
Having deliberated in private on 6 February 2007,
Delivers the following judgment, which was adopted on tlae:

PROCEDURE

1. The case originated in an application (no. 11002/05) agtiast
United Kingdom of Great Britain and Northern Ireland lodgethwhe
Court under Article 34 of the Convention for the Protattof Human
Rights and Fundamental Freedoms (“the Convention”) byAtseociated
Society of Locomotive Engineers & Firemen (ASLEFhétapplicant”), on
24 March 2005.

2. The applicant was represented by Thompsons, sodigractising in
London. The United Kingdom Government (“the Government”)rewe
represented by their Agent, Ms K. McCleery of the Fpreiand
Commonwealth Office, London.

3. The applicant trade union alleged that it had beevepted from
expelling one of its members due to his membership of thestBhtational
Party, a political party which advocated views inimit¢al its own. It
invoked Article 11 of the Convention.

4. On 7 December 2005, the Court decided to give notice of the
application to the Government. Under the provisionsroitk 29 § 3 of the
Convention, it decided to examine the merits of theiegiibn at the same
time as its admissibility.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant is a trade union, representing mainly dravers on the
United Kingdom'’s railways. Founded in 1880, it has some 18,000 members
and most train drivers are members of ASLEF. It ignalependent trade
union. The various companies on the United Kingdom rawoet do not
operate a “closed shop” and railway workers, includingedsivare free to
join ASLEF or other unions or not to join a union at all

6. Its Rules provide that its objects include, as wellregulating
relations between workers and employers and protectiegwiifare of
members and the industry, that it “assist in the furtieaof the labour
movement generally towards a Socialist society (Raile(vii) and to
“promote and develop and enact positive policies in regamehtality of
treatment in our industries and ASLEF regardless ofseyal orientation,
marital status, religion, creed, colour, race or etbnigin” (Rule 3.1(viii)).

7. In 1978 the Annual Assembly of Delegates(“AAD”) of ASLE
governing body, resolved, pursuant to rule 14(a) of ASLEE&sruhat "this
AAD being concerned with the rise of Fascist activestgl groups instruct
the Executive Committee to campaign vigorously to expbseobnoxious
policies of political parties such as the Nationalrfro

8. In February 2002, a Mr Lee (a member of the far-riglatful, British
National Party (‘BNP’), previously known as the Naab#&ront) applied for
membership in ASLEF and was accepted. In April 2002 Mr teedsas a
candidate in the local elections in Bexley for theFBN

9. On 17 April 2002 an ASLEF trade union officer sent a refaothe
General Secretary concerning Mr Lee, attaching infoonatinat Mr Lee
was an activist in the BNP, had handed out anti-Isldegflets dressed as a
priest and that in 1998 he had stood as a candidate foNRdarBNewham.
The report included an article written by Mr Lee for Spead (the BNP
magazine) and a fax from Bexley Council for Racial Equatating that
Mr Lee had seriously harassed Anti-Nazi League pampingterluding
taking pictures of them, taking their car numbers, m@kihroat-cutting
gestures and following one woman in his car and visiblyngaher home
address, which matters had been reported to the police.

10. On 19 April 2002, an Executive Committee meeting of ASLEF
voted unanimously to expel Mr Lee, who was so informed lgttar of
24 April 2002, which stated that his membership of the BNP was
incompatible with membership with ASLEF, that he was jikel bring the
union into disrepute and that he was against the objétie anion.

11. Mr Lee appealed against the expulsion and was infotireda
hearing would take place on 13 March 2003. On 20 February 2003, he
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stated that he would not attend. On 13 March 2003, the ApBeatenittee
of ASLEF met and rejected his appeal.

12. On 18 May 2002, AAD resolved "that membership of the BNP
similar Fascist organisation is incompatible with beimgeanber of ASLEF
as determined under Rule 5-Objects. Therefore any memb&is¥F who
are members of, or apply for membership, of ASLEF sleatelmoved from
membership or refused membership." The rules were changecimgty
to read:

Rule 4.1(d):

“No person shall be admitted into membership of ASLEByifchoice they are
members of, supporters of, or sympathisers with, orgamisa which are
diametrically opposed to the objects of the union, ssdnfascist organisation.”

13. In the meantime, Mr Lee had brought proceedings in the
Employment Tribunals (‘ET’) in respect of his expulsian the basis of
section 174 Trade Union and Labour Relations (Consolidafi@h)1992
(‘section 174’), which prohibits trade unions from excludingesson or
expelling a member wholly or to any extent on the grourat the
individual is or was a member of a political party. The faund in favour
of Mr Lee on 21 May 2003. The applicant appealed to theldyment
Appeal Tribunal (‘EAT’), which on 10 March 2004 found that tlet ET
had fallen into serious errors of law, quashed the decaml remitted it to
a second ET.

14. The EAT considered that it could construe section 174owut the
need to resort to Article 11. It noted the parties’ subiors, including the
applicant’s reliance on the decision @heall v. the United Kingdom
(no. 10550/83, Comm. Dec. 13.5.85, D.R. 42, p. 178) and continued:

“As we have indicated [counsel for the applicant] accdipt we are not in a
position to grant a declaration of incompatibility, the one hand... But it is also clear
to us that the very existence of competing claims undiéelédd 1 (albeit that it would
seem to us, on the authorities, that, absent a dgzeejadice to livelihood, in this
case [the applicant’s] right of negative associationtli@ Union and its members
would seem likely to override the asserted right of asgoniaf [Mr Lee]) renders it
more appropriate for us to seek to resolve the con&tnuof the statute without
reference to those competing rights. [Counsel foragicant], while reserving his
position, does not dissent from that course, and [@uos Mr Lee] said that he
understood, and indeed accepted that it was thereby being dssujnis favour] that
there is at least arguable an Article 11 right, sudieassserts.”

15. The EAT’s conclusion on the meaning of section 174 that a
union could rely as a legitimate ground for expulsionl@ndonduct of the
expelled member so long as that conduct was not theffaeirg a member
of a political party. It found that a union could not rely @nduct which
was a hecessary act for the purpose of being or continuing to be a
membert (at paragraph 29 of its judgment). It specifically regectthe
submission advanced by the applicant that included in theepbraf
membership (and thus amounting to conduct on which thenumas not
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permitted to rely) was conduct as a member, or in thectg@es a member,
of a political party (paragraph 28.5 of the EAT judgment).

16. A second ET again upheld Mr Lee’s complaint by wagemfision
promulgated on 6 October 2004. It rejected the applicamfende that
Mr Lee’s expulsion was entirely attributable to his codapart from the
fact of membership of the BNP) for the purpose of sectith holding that
the expulsion was primarily because of his membership of the BNP
(paragraph 25 of its judgment).

17. The applicant did not appeal to the EAT againstebersl decision
of the ET.

18. In consequence of the second decision of the ETgdpkcant has
been obliged to re-admit Mr Lee to the membership of theiJ It is in
breach of its own Rules in so doing. Had the applicantra-admitted
Mr Lee, it would have been liable to pay him compensatisuah sum as
the ET considered just and equitable (subject to a stgtatinimum of,
currently, just over 8,600 euros (EUR), with no upper linkiyen though it
has re-admitted Mr Lee, the applicant remains exposeghtapplication
from Mr Lee for compensation in such sum as the ET densijust and
equitable but subject to an upper limit of around EUR 94,2080ds not
appear that Mr Lee has made any such application.

Il. RELEVANT DOMESTIC LAW

19. Section 174 of the Trade Union and Labour Relations
(Consolidation) Act 1992 reads in relevant part:

(1) An individual shall not be excluded or expelled from adranion unless the
exclusion or expulsion is permitted by this section.

(2) The exclusion or expulsion of an individual from a éraghion is permitted by
this section if (and only if) —

(d) the exclusion or expulsion is entirely attributablaigconduct.

(3) For purposes of subsection 2(d) ‘conduct,’ in relatioartondividual, does not
include —

(a) his being or ceasing to be, or having been areckto be -

()

(iii) a member of a political party, or ...”
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20. Subsequent to the decision of the second ET in Mis Lesese,
section 174 was amended (with effect from 31 December 2004atbas
follows (again in material part only):

“(1) An individual shall not be excluded or expelled fromadé& union unless the
exclusion or expulsion is permitted by this section.

(2) The exclusion or expulsion of an individual from a éraghion is permitted by
this section if (and only if) —

(..)

(d) the exclusion or expulsion is entirely attributaldeconduct of his (other than
excluded conduct) and the conduct to which it is wholly antpattributable is not
protected conduct.

(3) For purposes of subsection (2)(d) “excluded conduct,” elation to an
individual, means —

(a) conduct which consists in his being or ceasing tbawing been or ceased to be,
a member of another trade union

(b) conduct which consists in his being or ceasing tebbaving been or ceased to
be, employed by a particular employer or at a particulaeplar

(c) conduct to which section 65 (conduct for which an eygl may not be
disciplined by a union) applies or would apply if the refeesnia that section to the
trade union which is relevant for the purposes of theticse were references to any
trade union.

(4A) For the purposes of subsection (2)(d) “protected cdahdsicconduct which
consists in the individual's being or ceasing to be, auirig been or ceased to be, a
member of a political party.

(4B) conduct which consists of activities undertaken bindividual as a member
of a political party is not conduct falling within subsen (4A). .."

21. Section 177(1)(b) provides thatdhduct’ includes statements, acts
and omissions.”

lIl. RELEVANT INTERNATIONAL MATERIALS

A. Council of Europe

22. Article 5 of European Social Charter 1961 provides fofalf@ving
“right to organise”:
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“With a view to ensuring or promoting the freedom of kess and employers to
form local, national or international organisationstfoe protection of their economic
and social interests and to join those organisatibiesContracting Parties undertake
that national law shall not be such as to impair,shail it be so applied as to impair,
this freedom. The extent to which the guarantees provigledh this Article shall
apply to the police shall be determined by national lawegulations. The principle
governing the application to the members of the armex$oof these guarantees and
the extent to which they shall apply to persons in dsitegory shall equally be
determined by national laws or regulations.”

23. In that context, the European Committee of Sdeights of the
Council of Europe (formerly the “Committee of Independé&xperts”,
which is the supervisory body of the European Social €hdr®61 has
given consideration on numerous occasions to sectionrd 274f the 1992
Act. Concern with the interference by section 174 ia tlght of trade
unions to fix their own rules and choose their own memb&as expressed
by the Committee in Conclusions XllI-3, p. 109; Conclusi¥is1 p. 629;
and in November 2002, Conclusions XVI-1, p. 684 where it held:

“Section 174 of the 1992 Act limits the grounds on whigieeson may be refused
admission to or expelled from a trade union to such aenexs to constitute an
excessive restriction on the rights of a trade union terate its conditions for
membership and goes beyond what is required to securedikigliral right to join a
trade union....The Committee concludes that, in lighthef provisions of the Trade
Union and Labour Relations (Consolidation Act) 1992 reféito above (sections 15,
65, 174 and 226A) the situation in the United Kingdom is natanformity with
Article 5 of the Charter”

24. In Conclusions XVII-1 (2004) it again concluded that theted
Kingdom was not in conformity with Article 5 of the Charras section 174
constituted an excessive restriction on trade unionst t@ketermine their
membership conditions.

B. The International Labour Organisation (“ILO”)

25. The (ILO) Freedom of Association and Protectiorihef Right to
Organise Convention, 1948 (no. 87) provideter alia:

“Part |. Freedom of Association

Article 2

Workers and employers, without distinction whatsoeveall dhave the right to
establish and, subject only to the rules of the omgdion concerned, to join
organisations of their own choosing without previousatigation.”
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THE LAW

. THE GOVERNMENT'S PRELIMINARY OBJECTION AND
ADMISSIBILITY

A. The parties’ observations

26. The Government submitted that the application shoulcejeeted
for non-exhaustion of domestic remedies, as althoughapimicant had
raised a claim under Article 11 of the Conventionhe EAT it did not
press that submission at the oral hearing and accepteth¢hBAT should
proceed to interpret section 174 without reference to larfi¢. It was then
not able to pursue an appeal against the EAT for ignoriaggdlaim. In
particular, the applicant did not require the EAT to apa@gtion 3 of the
Human Rights Act 1998, by seeking to construe the legislato as to
make it compatible with its Convention right. It was omlyncerned to
ensure that it could rely on Mr Lee’s various activitees the basis for
expelling him; it did not propose any construction of sectl74 which
would have accorded with its case before this Court, lyatinat it had an
Article 11 right to determine its own membership. They sttleoh that
Article 35 8§ 1 was not satisfied where an applicant detia some other
ground for impugning a measure, ignoring a possible Converngument
(Azinas v. CyprufGC], no. 56679/00, § 38, ECHR 2004-I1l). They asserted
that, if the applicant had pressed its submission thiatlér1 entitled it to
choose its own membership save where exclusion or eapuisiused loss
of livelihood and that submission had been accepted, Weseample scope
for a creative interpretation of section 174 which would havergeffect to
that conclusion, including the possibility of reading irclause “save as
necessary to avoid breach of Convention rights”.

27. Insofar as the applicant argued that it was unaldgpeal from the
EAT as it had been successful, the Government further igednthat the
Court of Appeal could still admit such appeals in “excepl
circumstances”. Further, the applicant could have pursuedlarakon of
incompatibility under section 4 of the HRA before theu@oof Appeal,
which could be an effective remedy as foundUpton v. the United
Kingdom (no. 28900/04, decision of 11 April 2006) as, if successful, this
would have obliged the Government to change the law twathe
expulsion on ground of BNP membership.

28. The applicant submitted that its counsel made full gdiwms on
Article 11 to the EAT and that it was entirely wrongdassert that it was
accepted by him that the EAT should ignore Article 11. Geldid rely on
section 3 submitting that section 174 should be construéal s possible
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in accordance with Article 11, so that the phrase ‘mendbea political
party’ be construed as narrowly as possible so as tbrked to mere
membership and thus to permit expulsion for activitiegmothan the mere
fact of membership: it was not possible in that contextanstrue the term
“member of a political party” so as to permit a uniorekpel a person just
because he or she was a member of a political pargnlyt desisted in
pursuing its submissions further orally after the EATdenalear that it was
not inclined to decide the point and gave indications AIStEF was in any
event unlikely to be successful on the point. Furthermasethe applicant
had been successful in its appeal to the EAT no appea tawke been
brought against that decision to the Court of Appeal. in avent any
appeal would have been hopeless as it was not impossibigore the
words of section 174 altogether. It noted that the Govemharecepted that
once the second employment tribunal had made its dedisere was no
further domestic remedy that could have been pursued wtipraspect of
success.

B. The Court's assessment

29. The Court reiterates that the rule of exhaustiaioafestic remedies
referred to in Article 35 8§ 1 of the Convention obliges maplts to use first
the remedies that are normally available and suffidie the domestic legal
system to enable them to obtain redress for the besaelieged. The
existence of the remedies must be sufficiently ceriai practice as well as
in theory, failing which they will lack the requisite assibility and
effectiveness. Article 35 8§ 1 also requires that the ¢amtg intended to be
brought subsequently before the Court should have been ioadee
appropriate domestic body, at least in substanceracdmpliance with the
formal requirements laid down in domestic law, but not teedurse should
be had to remedies which are inadequate or ineffecte@\ksoy v. Turkey
judgment of 18 December 1996, ECHR 1996-VI, 88 51-52, Akdivar
and Others v. Turkeyudgment of 16 September 1996, ECHR 1996-IV,
88 65-67).

30. In the present case, the Court observes thapgiieant trade union
raised complaints in the proceedings under Article 1Imtey that it had
the right to choose its own membership. The argumenttha$;overnment
conceded, made before the EAT; however the Court carcuapathe
Government’s assertion that the applicant somehoweadaor dropped this
part of his case. It appears rather from the termbeoEAT judgment that,
in face of that Tribunal’'s view that Article 11 waseigvant and that they
should seek to resolve the construction of the statiteout reference to
the competing rights under that provision, the applisasdunsel reserved
his position. As, therefore, the issues were squarédgdaefore the EAT
and indeed considered, the Court does not consider thetisobasis the
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applicant has failed to exhaust domestic remedies.ifNibrpersuaded that
the applicant could, given the EAT ruling was in his favoar ather
grounds, have appealed to the Court of Appeal and applied toaddir a
declaration of incompatibility, as it was in effecetwinning party and
appeal lies against orders not reasons or findings. WinleGovernment
asserted that the Court of Appeal could admit an appealvoyning party
in exceptional circumstances, there is no indicatian tis case fell within
such a category. The Government have not argued thapgiieant should
have appealed when it lost before the second Employméntnal and the
Court sees no basis on which to differ, given the Enmpényt Appeal
Tribunal's earlier stance and the findings of fact heac by the first
instance body.

31. The Court therefore rejects the Government’s pir&ding objection
on non-exhaustion. It further notes that the appbecats not inadmissible
on any other grounds. It must therefore be declared aitieis

II. ALLEGED VIOLATION OF ARTICLE 11 OF THE CONVENTIM

32. Article 11 of the Convention provides:

“1. Everyone has the right to freedom of peaceful adyearu to freedom of
association with others, including the right to form aadotn trade unions for the
protection of his interests.

2. No restrictions shall be placed on the exercisbese rights other than such as
are prescribed by law and are necessary in a demosmiiety in the interests of
national security or public safety, for the preventaindisorder or crime, for the
protection of health or morals or for the protectmithe rights and freedoms of
others. This Article shall not prevent the impositiof lawful restrictions on the
exercise of these rights by members of the armed foofethe police or of the
administration of the State.”

A. The parties’ observations

1. The Government

33. The Government accepted that section 174 represented an
interference with rights under Article 11 8§ 1 in interig with the
autonomy which a trade union would otherwise possess im#iteer of
determining its membership. The restrictions imposed in ectspf
membership of a political party were, however, justif@sdnecessary and
proportionate. They relied on the importance of the auatling rights of
trade union members and prospective members to freedom afsexpr
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and freedom of association which would be engaged by eapuiiom a
trade union. Those rights were at the very foundatiateafocratic society,
not least as the case concerned sanctions in respectmbership of a
political party. They also claimed that a wide disonetiemained for trade
unions to expel or exclude on grounds of political activitl®sction 174
only imposed a limited restriction on expelling those widws inimical to
the trade union’s objectives; it was only the applicamven error in
approach that led to a problem as there was ample dobgubr Lee,
going beyond mere membership of the BNP, which the applozand have
relied on in order to found an entirely lawful decistorexpel him.

34. The Government also emphasised the special stattedefunions
which set them apart from other voluntary associatipognting out that
they play a potentially very important role in the wiog lives of
individuals and exercising a direct influence over matsersh as pay,
holidays and other terms and conditions of employmeanth ghat the
Government were justified in imposing some limits on theliegpt's
power to confer or withhold the considerable benefitsmaimbership.
Finally, they relied on the wide margin of appreciatidmich applied when
striking a balance between the autonomy of trade uniachsh@nArticles 10
and 11 rights of individual members and prospective members.

2. The applicant

35. The applicant submitted that there was no justifioafar the
interference with its right to determine its membersHipere was no
interference with Mr Lee’s freedom of expression apuésion did not
interfere with his right to express his political views. any event any
sanction was minimal and did not take priority over right, and its
members’ rights, to exercise their own freedom ofoeission and
expression. Mr Lee never claimed that he suffered detyiment from
exclusion. It referred to Article 17 to the effecttti#aticle 10 would not
protect some-one engaged in destroying other rights aeddms. Since it
was committed to opposing race discrimination, it woutdrfere with its
rights, and its members, to be forced to admit into be¥ship a person
who was a member of such a right wing organisationdiindt accept that
section 174 imposed a limited restriction, pointing oat thsimply did not
wish to associate with those whom they regarded asfasmi members of
extreme right wing parties, whether active or notldtneed that it had the
right to dissociate itself from those whose politicaembership they
abhorred. While Mr Lee’s status as an activist might filrgisater reason
to expel him, this did not touch on the fundamental issuevould be
acceptable if section 174 were framed so as to limit usiah to
membership of a party the objectives of which were contta the
objectives of the trade union.
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36. The applicant did not consider its role as a tradenumvas
significant as alleged, since the collective bargaitivag it was involved in
applied to all, not just its members. There was nothinguggest that
Mr Lee lost any benefit in his working life from exciols from ASLEF.
Finally the applicant denied that there was a wide marappreciation as
this was a situation where domestic law ran counterré@dbm of
association and considered that the Court was not prediaiadxamining
the proportionality of the measure and ensuring a féamisa was struck.

B. The Court's assessment

1. General principles

37. The essential object of Article 11 is to protectititkvidual against
arbitrary interference by public authorities with theerexse of the rights
protected. The right to form and join trade unions is ecisph aspect of
freedom of association which also protects, first amdnfmst, against State
action. The State may not interfere with the formargl joining of trade
unions except on the basis of the conditions set farérticle 11 § 2 (see
Young, James and Webster v. United Kingddd@mmmission’s report of
14 December 1979, 8 162, Eur. Court H.R., Series B no. 39, p .45

38. The right to form trade unions involves, for examghbe, right of
trade unions to draw up their own rules and to adminibtar own affairs.
Such trade union rights are explicitly recognised in Agsi8 and 5 of ILO
Convention No. 87, the provisions of which have been takienaccount
by the Convention organs in previous cases ége Cheall v. the United
Kingdom no. 10550/83, Comm. Dec. 13.5.85, D.R. 42, p. 1¥Bson &
the National Union of Journalists and Others v. the United Kingdom
nos. 30668/96, 30671/96 and 30678/96, § 34, ECHR 200P+ifa facie
trade unions enjoy the freedom to set up their own ru@aserning
conditions of membership, including administrative fortred and
payment of fees, as well as other more substantiveriesitsuch as the
profession or trade exercised by the would-be member.

39. As an employee or worker should be free to join,obfjoin a trade
union without being sanctioned or subject to disincentiveg. {foung,
James and Webster v. the United Kingd@mgment of 13 August 1981,
Series A no. 44 mutatis mutandisWilson & the National Union of
Journalists and Otherscited above), so should the trade union be equally
free to choose its members. Article 11 cannot be intgFgdras imposing an
obligation on associations or organisations to admit whaso&ishes to
join. Where associations are formed by people, whoolesng particular
values or ideals, intend to pursue common goals, it wouldounter to the
very effectiveness of the freedom at stake if they ha control over their
membership. By way of example, it is uncontroverdiat teligious bodies
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and political parties can generally regulate their merstiop to include only
those who share their beliefs and ideals. Similahg,right to join a union
“for the protection of his interests” cannot be interpdeas conferring a
general right to join the union of one’s choice irrespecf the rules of the
union: in the exercise of their rights under Article 11 &irfions must
remain free to decide, in accordance with union rulesstaues concerning
admission to and expulsion from the uni&@héall cited above; see also
Article 5 of the European Social Charter and the Gmichs of the
European Committee of Social Rights, Relevant Internat Materials,
paragraphs 22-24 above ).

40. This basic premise holds good where the associatitmade union
is a private and independent body, and is not, for exgniplough receipt
of public funds or through the fulfilment of public dutiespmsed upon it,
acting in a wider context, such as assisting the Stateeduring the
enjoyment of rights and freedoms, where other considesatmay well
come into play €.9. Kjeldsen, Busk Madsen and Pedersen v. Denmark
judgment of 7 December 1976, Series A no. 23, §&itello-Roberts v.
the United Kingdomjudgment of 25 March 1993, Series A no. 247-C, § 26-
27, where in providing education throughout the country, thée Ssa
responsible for both public and privately run schools 8826-27matatis
mutandis organisational frameworks for trades or professionserevh
membership may well be compulsory or highly regulagegl public law
institutions which are not covered by Article 11 8§ 1 at &lgurdur A.
Sigurjonsson v. Icelangudgment of 30 June 1993, Series A no. 264, § 31).

41. Accordingly, where the State does intervene iermatl trade union
matters, such intervention must comply with the resquents of Article 11
8 2, namely be “prescribed by law” and “necessary in aodeatic society”
for one or more of the permitted aims. In this contthé, following should
be noted.

42. Firstly, “necessary” in this context does not hahe ftexibility of
such expressions as “useful” or “desirabl&o(ng, James and Webster
cited above, § 63).

43. Secondly, pluralism, tolerance and broadmindednessiaimarks
of a “democratic society”’Handyside v. the United Kingdonudgment of
7 December 1976, Series A no. 24, p. 23, § 49). Although individual
interests must on occasion be subordinated to thoaegadup, democracy
does not simply mean that the views of a majority nalwshays prevail: a
balance must be achieved which ensures the fair and pr@adment of
minorities and avoids any abuse of a dominant positiontie individual
right to join a union to be effective, the State tusnetheless protect the
individual against any abuse of a dominant position by tramens (see
Young, James and Websfedgment, cited above, 8 63). Such abuse might
occur, for example, where exclusion or expulsion fr@trade union was
not in accordance with union rules or where the rulese wholly
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unreasonable or arbitrary or where the consequences ahis@&n or
expulsion resulted in exceptional hardship (¥€keall cited above,
Johanssen v. Norwawpo. 13537/88, Comm. Dec. 7.5.90).

44. Thirdly, any restriction imposed on a Convention triglust be
proportionate to the legitimate aim pursued (amongst naniiorities,
Handyside cited above, p. 23, § 49).

45. Fourthly, where there is a conflict between differidgnvention
rights, the State must find a fair and proper balanee (®. 11366/85,
Comm. Dec 16.10.86, DR 50 p. 17Gaskin v. the United Kingdgm
judgment of 7 July 1989, Series A no. 160, 8§ 42-44).

46. Finally, in striking a fair balance between the cdmpgeinterests,
the State enjoys a certain margin of appreciation terdgening the steps to
be taken to ensure compliance with the Convention ggsto many
authorities,Hatton and Others v. the United Kingd¢@C], no. 36022/97,
§ 98, ECHR 2003-VIIl). However, since this is not an areagedferal
policy, on which opinions within a democratic society nr@asonably
differ widely and in which the role of the domestic poligker should be
given special weight (see.g. James and Others v. the United Kingdom
judgment of 21 February 1986, Series A no. 98, p. 32, § 46, whefeotlrt
found it natural that the margin of appreciation “aaalié to the legislature
in implementing social and economic policies should bdde wne”), the
margin of appreciation will play only a limited role.

2. Application in the present case

47. The question that arises in the present case centtexrextent to
which the State may intervene to protect the trade umember, Mr Lee,
against measures taken against him by his union, the applicant

48. It is accepted by the parties in this case thatosedir4 had the
effect in this case of prohibiting the applicant fromellipg Mr Lee as it
barred unions from such action where it was motivatetgast in part, by
membership of a political party. This constituted an ieterice with the
applicant’s freedom of association under the first gramah of Article 11
which requires to be justified in the terms set owatvab

49. In the context of the case, lawfulness is not aneisNor is it
disputed that the measure had the aim of protectingghtsrof individuals,
such as Mr Lee, to exercise their various politicghts and freedoms
without undue hindrance. The crucial question is whetherStiage has
struck the right balance between Mr Lee’s rights andehaf the applicant
trade union.

50. Taking due consideration of the Government’'s argumend ase
importance of safeguarding fundamental individual rights, Court is not
persuaded however that the measure of expulsion impingednyn a
significant way on Mr Lee’s exercise of freedom of egsion or his lawful
political activities. Nor is it apparent that Mr Leeffsued any particular
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detriment, save loss of membership itself in the unionth&se was no
closed shop agreement for example, there was no appgrejidice
suffered by the applicant in terms of his livelihood otis conditions of
employment. The Court has taken account of the factnieatbership of a
trade union is often regarded, in particular due to the traden unio
movement’s historical background, as a fundamental safefpravebrkers
against employers’ abuse and it has some sympathy witlotios that any
worker should be able to join a trade union (subject t@xbeptions set out
in Article 11 § 2in fine). However, as pointed by the applicant, ASLEF
represents all workers in the collective bargaining exnend there is
nothing to suggest in the present case that Mr Leeasyaindividual risk
of, or is unprotected from, any arbitrary or unlawful @ctby his employer.
Of more weight in the balance is the applicant’shtrigo choose its
members. Historically, trade unions in the United Kingdona elsewhere
in Europe, were, and though perhaps to a lesser extentdoglasommonly
affiliated to political parties or movements, particlyahose on the left.
They are not bodies solely devoted to politically-newsgects of the well-
being of their members, but are often ideological, witongly held views
on social and political issues. There was no hint irdtdmaestic proceedings
that the applicant erred in its conclusion that Mr Lgmsétical values and
ideals clashed, fundamentally, with its own. Theraasindication that the
applicant had any public duty or role conferred on it, as baken the
advantage of state funding, such that it may reasormbhequired to take
on members to fulfil any other wider purposes.

51. As regards the Government’'s assertion that domksticwould
have permitted the expulsion of Mr Lee if the applichat restricted its
grounds to conduct not related to his membership of the BMPCourt
would note that the Employment Tribunal found that the liegpt’s
objections to Mr Lee were primarily based on his menibersf the BNP.
It does not find it reasonable to expect the applitahiave used the pretext
of relying purely on Mr Lee’s conduct which was largelyrigal out by him
as a member of, and reflected his adherence to theoitie BNP.

52. Accordingly, in the absence of any identifiable hardshifeied by
Mr Lee or any abusive and unreasonable conduct by the apiplibe Court
concludes that the balance has not been properly struckhanthe case
falls outside any acceptable margin of appreciation.

53. There has, accordingly, been a violation of Article dflthe
Convention.
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lll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

54. Article 41 of the Convention provides:

“If the Court finds that there has been a violatiothaf Convention or the Protocols
thereto, and if the internal law of the High ContragtiParty concerned allows only
partial reparation to be made, the Court shall, if ssmey, afford just satisfaction to
the injured party.”

A. Costs and expenses

55. The applicant sought only costs and expenses incuotbdwithin
the domestic legal system to obtain redress for thatiom and before this
Court. It claimed for the two Employment Tribunal hegs GBP 11,958.31
and for the Employment Appeal Tribunal proceedings GBR9EZ, both
sums inclusive of value-added tax (VAT). It claimed for Skeasbourg
proceedings, GBP 17,343, also inclusive of VAT, which included G&F
for solicitors, GBP 10,868.75 for senior counsel, GBP 4, 998ntbGBP
1,057, respectively, for the two junior counsel. Sums \aé&se claimed for
estimated future proceedings.

56. The Government argued that, as in the employment quings
costs did not follow the event and that even if sudaéske applicant
would have had to bear the expense of vindicating its rightsh costs
should not be recoverable in Strasbourg. They alsoteds#rat as the
applicant had ample grounds on which it could have expelletled, the
proceedings had been entirely avoidable. Further as tuwegutings were
less formal than ordinary court proceedings and it e@smonplace for
parties to proceed without legal representation (as Mrdid), it was the
applicant’s choice to be represented and its instrucfi@Queen’s Counsel
was disproportionate and the Government should not leaveeet those
costs, particularly where it failed to press its @gill claims and those
aspects of the case were not involved in the secdndhal proceedings.

57. The Government submitted, as regarded Strasbourg detshe
sums claimed by the applicant who had instructed threesebumere
excessive. They considered 50% of the amount claimed woeld b
reasonable. They also disputed the amount of possible fdste.

58. The Court recalls that only legal costs and expemnsesl fto have
been actually and necessarily incurred and which are nmablso as to
guantum are recoverable under Article 41 of the Conver{8ee, among
other authoritiesNikolova v. BulgarigGC], no. 31195/96, 25 March 1999,
8 79, andSmith and Grady v. the United Kingddjust satisfaction), nos.
33985/96 and 33986/96, § 28, ECHR 2000-1X). This may include domestic
legal costs actually and necessarily incurred to premergdress the breach
of the Convention (see, for examplg,.L., G.M.R. and A.K.P. v. the United
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Kingdom (Article 41) nos. 29522/95, 30056/96 and 30574/96, § 18,
25 September 2001).

59. Concerning, first, the domestic proceedings, the tGeould note
that it is not at all uncommon for courts and tridanaithin Contracting
States not to adopt the approach of costs following svéaicording to its
long-established practice, where an applicant has, in sudequimgs,
incurred costs as a direct result of seeking redressofoto prevent a,
breach of his or her rights, these may be regardedimareial loss flowing
from that breach and thus recoverable in Strasbourg progsedegardless
of whether these could have been reimbursed at the dontestl. The
Court has already rejected above the Government’'s amjumhmat the
applicant was in some way responsible for provoking pheceedings
through its own conduct and it does not find it unreasonabke,matter of
vital concern, that it instructed senior counsel. Nortagesums claimed
here unreasonable. The Court has also found that thieaaplid not fail,
as alleged, to raise his Convention claims beforerthenals and even if,
pursuant to the Employment Appeal Tribunal decision thelarll point
was not considered by the second Tribunal, this doesletoact from the
fact that it was that Tribunal's decision which finaliecided that the
applicant had acted contrary to section 174 in expelling Mr &md thus
rendered the applicant a victim of a breach of Articleas found above.
The Court awards the sum claimed, namely 38,900 euros (EEdRiyalent
approx. GBP 24,757.31inclusive of VAT.

60. Turning to the Strasbourg costs, noting the relataek |of
complexity of the proceedings before it and the awardde in comparable
cases, and agreeing with the Government that the insmmuof three
counsel led to an unnecessary duplication of work, thartCawards
EUR 15,000 approx. GBP 10,000)nclusive of VAT.

B. Default interest
61. The Court considers it appropriate that the defaigtast should be

based on the marginal lending rate of the European C&atnk, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe application admissible;

2. Holdsthat there has been a violation of Article 11 of tlem&ntion;
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3. Holds
(a) that the respondent State is to pay the applicahipwhree months
from the date on which the judgment becomes final inraecee with
Article 44 § 2 of the Convention, EUR 53,900 (fifty three tlaongsnine
hundred euros) in respect of costs and expenses, to bateanvo the
national currency of the respondent State at the pgpécable at the

date of settlement;
(b) that from the expiry of the above-mentioned ¢hreonths until

settlement simple interest shall be payable on theeaamount at a rate
equal to the marginal lending rate of the European CeBénalk during
the default period plus three percentage points;

4. Dismisseghe remainder of the applicant’s claim for just $atigon.

Done in English, and notified in writing on 27 February 2Q@isuant
to Rule 77 88 2 and 3 of the Rules of Court.

T.L. EARLY Josep @GSADEVALL
Registrar President



